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I.	 Introduction

A cause of action for equitable indemnity is often the 
primary claim asserted by a defendant in a construction 
defect lawsuit against others who may have caused the harm, 
or in cross-actions between multiple defendants. Case man-
agement orders often “deem” cross-complaints for equitable 
indemnity to have been filed between multiple defendants. 
It seems obvious that, even absent contractual indemnity 
rights, a defendant may shift liability to another party under 
principles of equity. Well, maybe. Under current California 
law, prevailing on an equitable indemnity claim is harder 
than you might think.

Equitable indemnity in commercial construction law-
suits is very nearly an illusion. A pair of cases decided in 
2004 by one panel of California’s Fourth District Court of 
Appeal effectively de-fanged the doctrine. Only in narrow 
circumstances have courts of appeal more recently blessed 
claims for equitable indemnity, and only because the Fourth 
District has re-opened the door in residential construction 
actions under Senate Bill 800 does the equitable indemnity 
remedy have the potential of living up to its image as a simple 
tool to distribute liability.

II.	 Genesis of Equitable Indemnity based on 
Comparative Fault

The remedy of equitable indemnity on a comparative fault 
basis began with American Motorcycle Association v. Superior 
Court,1 which brought the law of indemnity up to speed with 
the policy shift from contributory to comparative negligence 
that was announced in Li v. Yellow Cab Company.2 In American 
Motorcycle, the California Supreme Court dealt a blow to 
the all-or-nothing view of indemnity by modifying equitable 
indemnity to permit a concurrent tortfeaser to obtain partial 
indemnity from other concurrent tortfeasers on a comparative 
fault basis. This allowed defendants caught in the hackles of 
joint and several liability to be fairly compensated by those who 
merely contributed to the plaintiff ’s woes, where no contract-
based right to indemnity existed.

Since then, equitable indemnity claims have become part of 
the fabric of tort actions, whether for injury to person or proper-
ty. The equitable indemnity cause of action is often paired with 
a redundant claim for contribution or comparative fault, with a 
declaratory relief claim thrown in for good measure. These rou-
tine pleadings are rarely artful and usually short on case-specific 
facts, but tend to achieve the modest goal of pointing the finger 
at another for one’s own liability to the plaintiff.

III.	 The Impact of Justice Rylaarsdam’s 
Appellate Panel

A.	 The BFGC and Weseloh Cases

The routine has been thwarted, at least in construction 
lawsuits. In BFGC Architects Planners, Inc. v. Forcum/Mackey 
Construction, Inc.,3 the Fourth District took on the question 
whether an architect on a construction project who the owner 
sued for cost overruns could cross-complain for equitable 
indemnity against general contractors on the project.4 The 
general contractors and architect each were in contract with the 
owner but not with one another. The court ruled “No,” say-
ing that apportionment of the loss based on equity and good 
conscience merely has “surface appeal.”5 Justice Rylaarsdam 
dismantled the architect’s equitable indemnity claim in three 
swift strokes, holding: (1) The doctrine applies only among 
defendants who each have some basis for tort liability to the 
plaintiff; (2) A person may not recover in tort for the breach of 
duties that merely restate contractual obligations; and (3) Since 
the general contractors were alleged to have breached their con-
tracts with the owner, there is no action sounding in tort and 
therefore no possible joint and several liability, a predicate to 
equitable indemnity.6 

BFGC Architects, in no uncertain terms, imperiled the trust-
ed old equitable indemnity claim as between any combination 
of contractors, architects, engineers, and consultants, assuming 
each has a contract and whose alleged fault can be characterized 
as a breach of that contract. 

The BFGC court reminded us of another shortcoming 
of equitable indemnity in construction defect cases when it 
clarified that a claim for equitable indemnity (unless based on 
an implied term of an actual contract—see part IV.D below) 

is a claim sounding purely in tort.7 Four years earlier in Aas 
v. Superior Court,8 and later in Jimenez v. Superior Court,9 the 
California Supreme Court drew a bright line between tort and 
contract-based claims in construction cases, finding tort claims 
such as negligence and strict liability do not permit recovery 
of the cost of repairing defective construction itself, only the 
cost of resulting property damage. Ordinary repair costs, the 
Court said, are an “economic loss” recoverable only pursuant 
to a contract.10 While Jimenez narrowed this rule by holding 
that damage to other components of a construction project 
may constitute the “property damage” needed for a tort claim, 
still the lion’s share of many construction defect cases addresses 
repair or replacement of poor construction, not damage to some 
other component. What this does to equitable indemnity and 
any other tort-based claims is severely limit recoverable damages, 
if not eliminate the claim altogether.11 
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The Rylaarsdam panel’s second swipe at equitable indem-
nity came a few months after BFGC in Weseloh Family Limited 
Partnership v. K.L. Wessel Construction Co., Inc.,12 where a gen-
eral contractor cross-complained against engineers hired by a 
subcontractor, asserting negligence and equitable indemnity. To 
answer whether the engineers owed the general contractor a duty 
of care, the court undertook an analysis noteworthy for blending 
tort and contract doctrine. The court began by acknowledging, 
“[I]t is correct the lack of privity of contract does not preclude 
imposition of a duty of care,”13 but went on to nearly equate 
the two concepts. Assessing the “duty of care” factors set forth 
in the seminal decisions Biakanja v. Irving,14 and Bily v. Arthur 
Young & Co.,15 the Weseloh court relied heavily on findings that 
the owner and general contractor did not (1) enter written con-
tracts with the cross-defendant engineers; (2) require that they 
be identified as intended beneficiaries in the engineers’ contracts 
with the subcontractor; or (3) require that they be named as 
additional insureds on the engineers’ insurance policies.16 For 
these and other reasons, the court held the engineers owed no 
duty of care to the owner or general contractor. From there, 
it was a short putt for the Weseloh court to reject the general’s 
equitable indemnity claim, citing its own decision in BFGC 
Architects for the proposition that there can be no basis for tort 
liability against the proposed indemnitor unless that person 
owes a duty to the underlying plaintiff.

Thus, between BFGC and Weseloh, the Fourth District 
first rejected equitable indemnity as against a construction par-
ticipant whose contract sets forth the duties sued upon, then 
finished the job by rejecting equitable indemnity as against a 
construction participant lacking a contract with the plaintiff or 
the indemnitee. By these standards, one has to thread the pro-
verbial needle to assert a valid claim for equitable indemnity in 
a multi-defendant construction case.17

B.	 Subsequent Decisions

Quite possibly the needle was threaded in two later deci-
sions from the Second District Court of Appeal, Stonegate 
Homeowners’ Association v. Staben,18 and Willdan v. Sialic 
Contractors Corporation.19 The Stonegate court reversed summa-
ry judgment of an equitable indemnity cross-complaint asserted 
by a residential general contractor against its waterproofing sub-
contractor.20 The general entered a Mary Carter settlement21 
with the plaintiff homeowners’ association before trial, and the 
subcontractor won a nonsuit at trial after the court precluded 
expert testimony regarding the sub’s standard of care.22 The 
court found that homeowners failed to present any evidence of 
duties the sub had not performed under its oral contract with 
the general.23 The trial court then granted summary judgment 
of the general’s cross-complaint for equitable indemnity, finding, 
à la BFGC, that there could be no basis for tort liability given 
the general’s own testimony that he “had no problems” with the 
sub’s work at the project under their oral contract.24 What made 
Stonegate peculiar, however, was the near absence of evidence of 
any contract to which the sub could be held accountable. Unlike 
the usual subcontract comprised of a detailed form agreement 
incorporating project plans and specs, in Stonegate, the general 
simply asked the sub to install waterproofing materials and sub-
surface drain lines, with no specifications except a request the 
sub apply materials “the same way” he had done at another proj-

ect.25 The general literally testified, “I don’t tell [the sub] how 
to do his job.”26 On these facts, the court of appeal reasonably 
concluded that the general’s “satisfaction with the sub’s work 
does not absolve [the sub] of liability . . . if it was negligently 
performed.”27

Willdan, too, appears narrow in application. There, an 
engineering consultant sued by the City of Los Angeles cross-
complained for equitable indemnity against a general contractor 
that had previously mediated and settled its claims against the 
City for increased construction costs.28 Finding the settlement 
was entered in good faith, the trial court dismissed the consul-
tant’s cross-complaint. The court of appeal reversed on the basis 
that the release provision of the general’s settlement agreement 
excluded claims for latent defects.29 Though the consultant 
was sued for negligent design, the court decided the consultant 
should not be prohibited from seeking equitable indemnity 
on a theory that damages were attributable to latent defects in 
construction.30 Notably, the Willdan court rejected the general 
contractor’s argument that under the doctrine of BFGC, the 
consultant’s liability must be based on the consultant’s breach 
of its contract with the City, not negligence. The court said, 
“Although [the general’s] statement of the law may be sound, 
... its application of that principle to the instant case is flawed” 
because the jury had returned a general verdict in the City’s 
action against the consultant on theories of both breach of 
contract and negligence, making the basis of liability unclear.31 
Thus, the Willdan case, like Stonegate, presented narrow cir-
cumstances in which a construction participant’s contract did 
not bar its tort-based equitable indemnity claim, as generally 
required by BFGC. 

Read together, BFGC and Weseloh, on the one hand, and 
Stonegate and Willdan, on the other, leave the distinct impres-
sion the courts of appeal are not in agreement as to the cir-
cumstances in which a claim for equitable indemnity will lie. 
The only conclusion to be drawn is that virtually any claim for 
equitable indemnity is tenuous.32

IV.	Other  Challenges to the Doctrine

A.	 Tort Recovery Not Allowed Where Contract 
Governs

While the Fourth District has led the charge against equi-
table indemnity, the notion that tort recovery should not be 
allowed where a contract governs is well-accepted. In Erhlich 
v. Menezes,33 the California Supreme Court said that “conduct 
amounting to a breach of contract becomes tortious only when 
it also violates a duty independent of the contract arising from 
principles of tort law.”34 The Court explained that recovery 
in tort should not be permitted unless: “(1) The breach is 
accompanied by a traditional common law tort, such as fraud 
or conversion; (2) The means used to breach the contract are 
tortious, involving deceit or undue coercion; or (3) one party 
intentionally breaches the contract intending or knowing that 
such a breach will cause severe, immitigable harm in the form of 
mental anguish, personal hardship, or substantial consequential 
damages.”35

The First District Court of Appeal applied the rule in Erhlich 
to dismiss a cross-complaint for equitable indemnity in Stop Loss 
Insurance Brokers, Inc. v. Brown & Toland Medical Group.36 In 
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Stop Loss (like Erhlich, not a construction case) the court held,  
“[B]ecause negligent performance of a contract gives rise to con-
tract damages only, such alleged negligence will not support a 
claim for equitable indemnity.”37 The court explained, “It is hard 
to see why a tortfeaser should receive the windfall of an equitable 
set-off when the law precludes the injured party from recovering 
tort damages for the same wrongful conduct.” 38 Justice Pollak, 
however, voiced a concern in his lengthy concurring opinion: 

There are circumstances in which the refusal to apportion 
contract damages, or damages caused jointly by one par-
ty’s breach of a duty imposed by law and another’s breach 
of a contractual duty, may produce the same inequitable 
result that prompted our Supreme Court [in American 
Motorcycle] to abandon the all-or-nothing approach to 
tort damages. Yet, although there may be good reason to 
do so, any such fundamental change should come from 
the Supreme Court, or from the legislature.39 

The problem raised by Justice Pollak perhaps summarizes 
the dilemma faced by courts when resolving tort-based equitable 
indemnity claims in the context of construction disputes, which 
inevitably are governed by one or more contracts. 

B.	 “No Indemnity Without Liability”

Granted, a claim for equitable indemnity has never been a 
sure bet. Since 1981, just three years after American Motorcycle, 
courts of appeal have applied a rule holding that a fellow defen-
dant’s success on the merits against the plaintiff will, by law, also 
defeat the equitable indemnity claim under the maxim, “[T]here 
can be no indemnity without liability.”40 

Allis-Chalmers Corp. v. Superior Court41 shows how far courts 
will go to apply this rule. There, the heirs of a forklift operator 
sued the forklift manufacturer and the distributor of the forklift 
on theories the forklift was negligently manufactured, designed 
and assembled.42 The distributor cross-complained for indemnity 
against the manufacturer. The manufacturer prevailed against the 
plaintiff on summary judgment, on the basis the manufacturer 
served requests for admission which the plaintiffs did not answer 
and were therefore deemed admitted.43 The manufacturer then 
brought a motion for summary adjudication of the distributor’s 
indemnity causes of action.44 The trial court denied the motion, 
but the court of appeal issued a writ of mandate directing the trial 
court to vacate its ruling and enter an order granting the motion.45 
The court cited Munoz v. Davis46 for the proposition, “There can 
be no indemnity without liability. In other words, unless the pro-
spective indemnitor and indemnitee are jointly and severally liable 
to the plaintiff there is no basis for indemnity.”47 

Similarly, in Columbus Line, Inc. v. Gray Line Sight-Seeing 
Companies Associated, Inc.,48 one defendant’s summary judgment 
of the complaint was held to preclude another defendant’s cross-
complaint for equitable indemnity under principles of collateral 
estoppel.49 There, injured plaintiffs sued a cruise ship, a shore 
excursion company and a trade association for injuries sustained 
in a bus accident.50 The trade association, Gray Line, prevailed 
on summary judgment of the complaint based on findings it was 
not negligent toward the plaintiffs.51 Gray Line then prevailed 
on a motion for summary judgment of the cross-complaint for 
equitable indemnity filed by the other two defendants.52 The 

excursion company, Columbus, appealed. The court of appeal 
affirmed, stating, 

[I]t was incumbent on Columbus to protect its own 
interests by vigorously opposing the motion instead of 
merely relying on plaintiffs’ opposition, for Columbus 
knew (or should have known) that summary judgment 
exonerating Gray Line from liability to plaintiffs, if it 
became final, would preclude any claim of indemnity.53

The court also rejected Columbus’ argument that Gray Line 
did not present any evidence showing that there was no triable 
issue of fact on the cross-complaint, and merely relied on the 
earlier adjudication of its motion for summary judgment of the 
complaint.54 The court explained, “any triable issue of fact which 
may have been raised by Columbus regarding the merits of the 
cross-complaint was immaterial. . ..”55 

Thus, weak prosecution by the plaintiff can set a co-defendant 
free from the most meritorious claim for equitable indemnity.

C.	 Bar of the Good Faith Settlement

A determination of good faith settlement by a co-defendant 
pursuant to California Code of Civil Procedure section 877.6 
also will bar any pending or future claim for equitable indemnity 
against that defendant. To qualify as “good faith,” the settlor need 
not pay its ultimate fair share of the total liability. Rather, the set-
tlor must simply show the settlement amount is within “the ball-
park” of the settlor’s share of liability at the time of settlement.56 
To determine good faith, the court will consider:

•	 A rough approximation of plaintiff's total recovery and 
the settlor's proportionate liability;

•	 The amount paid in settlement;

•	 A recognition that a settler should pay less in settlement 
than if found liable after a trial;

•	 The allocation of the settlement proceeds among plain-
tiffs;

•	 The settlor's financial condition and insurance policy 
limits, if any; and

•	 Evidence of any collusion, fraud, or tortious conduct 
between the settlor and the plaintiffs aimed at making 
the nonsettling parties pay more than their fair share.57 

The court must also consider the settlor’s potential liability 
for indemnity to joint tortfeasors.58 However, this consideration 
is undercut by the fact that the court will, in effect, give the settlor 
credit for the time and expense the settlor has saved the plaintiff 
by not taking the case to trial. The relatively lenient standards 
for determining good faith can leave non-settling defendants 
responsible for most of the plaintiffs’ damages, with no recourse in 
equitable indemnity.

D.	 The Parallel Treatment of Implied Contractual 
Indemnity

The California Supreme Court recently decided that implied 
contractual indemnity (also sometimes called “equitable indem-
nity”), like tort-based equitable indemnity, is subject to the “no 
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indemnity without liability” defense. In Prince v. Pacific Gas & 
Electric Co.,59 the plaintiff was injured when he tried to dislodge a 
kite from a PG&E power line on the property of Ms. Prince, and 
sued PG&E. PG&E prevailed under a recreational use immunity 
statute (Cal. Civ. Code § 846) that established PG&E owed 
no duty of care to those using PG&E premises for a recreational 
purpose.60 The plaintiff then sued Ms.  Prince, who in turned 
filed a cross-complaint against PG&E alleging PG&E breached 
an implied contractual duty to maintain its power lines in good 
repair, under the easement she had granted to PG&E.61 

The court noted that “a key restrictive feature of tradi-
tional equitable indemnity is that, on matters of substantive 
law, the doctrine is . . . subject to whatever immunities or other 
limitations on liability would otherwise be available against the 
injured party.”62  Therefore, the court viewed implied contrac-
tual indemnity as Ms. Prince’s sole potential basis for recovery.63 
But the court easily equated the two doctrines, saying, “implied 
contractual indemnity, like traditional equitable indemnity, 
is subject to comparative equitable apportionment of loss.”64 
The court therefore limited its analysis to “whether or not a 
requirement of a joint legal obligation also applies when implied 
contractual indemnity is at issue.”65 The court concluded 
that it does, citing S.F. Unified School District v. California 
Building Maintenance Company,66 the seminal implied contrac-
tual indemnity case in California.67 The court said that in S.F. 
Unified, just as in American Motorcycle, a form of comparative 
indemnity originated as a means to equitably shift loss from 
one joint tortfeasor to another, and cited its own post-American 
Motorcycle decisions for support that implied contractual indem-
nity claims generally follow the rules applicable to tort-based 
equitable indemnity.68 Therefore, the court concluded that 
“implied contractual indemnity has always been subject to the 
rule that ‘there can be no indemnity without liability.’”69 The 
court also reasoned that implied contractual indemnity is resti-
tutionary in nature, so imposing a shared liability requirement 
“will avoid transforming a breach of contract claim into a vehicle 
for the recovery of tort damages.”70 The court added a note of 
sympathy: 

Inevitably, whenever one concurrent tortfeasor is insol-
vent or immunized, either partially or completely, from 
liability, the remaining tortfeasors must pay more than 
an amount measured by their proportional responsibil-
ity for the injury. [Citations.] Such are the realities, if 
not the vagaries, of multi-party litigation.71 

A concurring opinion by Justice Werdegar questioned the 
very existence of implied contractual indemnity. She disagreed 
with the majority’s analysis, saying implied contractual indemni-
ty “has not always been a restitutionary doctrine that depended 
on the payment by the indemnitee of a legal obligation the 
indemnitor owed to an injured plaintiff.”72 However, she stated 
bluntly that “the doctrine no longer exists in California,” and 
said, “equitable indemnity provides a far better tool than tra-
ditional implied contractual indemnity for distributing liability 
between those directly or legally responsible for an injury or 
loss.”73 Therefore, she concluded, “the development of equitable 
indemnity has obviated any need for the unwieldy doctrine of 
implied contractual indemnity, and it should be abandoned.”74 

Whether implied contractual indemnity disappears, as 
Justice Werdegar would have it, or simply has evolved in parallel 
to tort-based equitable indemnity, as the majority reasons, the 
effect is the same: Implied contractual indemnity will not offer 
relief where equitable indemnity does not.

V.	 REST FOR THE WEARY: The “Right To Repair 
Act” Exception

For all the trouble the Fourth District has given the equi-
table indemnity remedy, the court recently staked out an area 
in which cross-complaints for equitable indemnity will lie as 
against most construction participants: Residential construction 
defect claims initiated under Senate Bill 80075, the so-called 
“Right to Repair Act.” In Greystone Homes, Inc. v. Midtec, Inc.,76 
the court (Justice Aaron) reversed summary judgment of an 
equitable indemnity claim asserted by a home builder against 
a manufacturer of plumbing fittings. The trial court had based 
summary judgment on the manufacturer’s argument that under 
the economic loss rule stated in Aas, the builder sought only 
recovery of its repair costs against the manufacturer and not any 
property damage, a predicate to the tort-based theory of equi-
table indemnity.77 The court of appeal, however, held the Right 
to Repair Act abrogates the economic loss rule by providing 
homeowners an efficient repair remedy for negligence in con-
struction even when no separate property has been damaged.78 
The court also found that homeowners themselves may bring a 
direct action for negligence against the manufacturer under the 
Act, citing sections 896 and 936, both of which extend the Act 
to general contractors, subcontractors, material suppliers, indi-
vidual product manufacturers, and design professionals.79 The 
court rejected the manufacturer’s argument that the economic 
loss rule is a “common law defense” preserved by California 
Civil Code section 945.5, reasoning that “the existence of dam-
ages, other than purely economic loss, is an element of plaintiff ’s 
common law cause of action.”80

Extending the Act’s provisions to a cross-complaint for 
equitable indemnity, the court decided the builder’s equitable 
indemnity claim is “wholly derivative, and is based on the hom-
eowners’ losses.”81 The court also observed that the Act expressly 
contemplates “indemnity” actions82 and reasoned, “[T]here is 
no language in the Act that would support [the] assertion that 
[the builder] may assert only an express (i.e. contractual) indem-
nity claim, as opposed to an equitable indemnity claim.”83 
Thus, while not made explicit by the Legislature, the Greystone 
court construed the Act to authorize claims for equitable indem-
nity without limitation. 

It should be noted that the Greystone court decided it could 
not affirm the summary judgment on a second ground, that 
the builder did not satisfy the procedural requirements of the 
Act in providing the manufacturer notice and opportunity to 
participate in the repair process, because the parties did not 
brief that issue in the trial court.84 It appears likely, though, 
that courts will reject equitable indemnity claims when the 
claimant has failed to adhere to the Act’s pre-lawsuit notice 
provisions.85 In any event, if Greystone remains good law, the 
S.B. 800 legislation will have served the purpose of allowing not 
only homeowners but builders to seek redress through largely 
equitable principles.
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VI.	 Practical Considerations

The absence of an equitable indemnity remedy makes no dif-
ference if the plaintiff tries a pure tort case to verdict against all 
potential tortfeasors. There, if the plaintiff prevails, the factfinder 
assigns a percentage of fault to each defendant, rendering any 
cross-complaint for equitable indemnity redundant of the main 
action. But this does not happen in most construction defect 
lawsuits. Most settle before trial and involve mixed contract and 
tort allegations. In many, the plaintiff sues one or two target defen-
dants, leaving it to the targets to sue others under available theories 
of contribution or indemnity. Therefore, equitable remedies serve 
a practical role in the allocation of fault. Noted in section V above, 
Senate Bill 80086 now steers residential construction cases toward 
settlement even before a lawsuit is filed, placing a premium on the 
ability of a settling contractor or consultant to “pay and chase” 
or “repair and chase” as the case may be. Gutting the equitable 
indemnity remedy can only deter this kind of early resolution.

In the commercial setting, perhaps construction disputes are 
best considered creatures of contract. Why complicate a contract-
heavy environment with notions of comparative fault that have 
developed to protect companies that are jointly and severally liable 
to consumers? As long as cases like BFGC and Weseloh remain on 
the books, this seems to be the judicial consensus. There are several 
lessons here for the construction lawyer: Tailor your contracts to 
define the parties to whom duties are owed, attempt to limit your 
client’s contractual liability to its share of the fault, and don’t count 
on redress through a boilerplate cross-complaint.
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