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While causation is often a paramount obstacle to prosecuting a toxic tort claim, judicial 

interpretation of the Comprehensive Environmental Response, Compensation, and Liability 

Act (“CERCLA”) generally has eliminated consideration of causation of actual injury or 

harm. Generally, under CERCLA’s strict liability regime, no showing of causation of actual 

injury or harm at a site is required for liability to attach. This is important to understand 

because too often parties presume that a potentially responsible party (“PRP”) under 

CERCLA also is liable to private parties under common law tort theories, but this is more 

difficult than it seems. This article compares the relative ease with which the government 

establishes liability of private parties under CERCLA to the more rigorous demonstration of 

causation that a plaintiff must make in a toxic tort case. 

CERCLA-Causation 

Specifically, CERCLA was intended to address the damage presented at waste disposal sites 

where releases or threatened releases of contaminants had occurred and traditional 

negligence theories did not provide a basis for recovery against the parties responsible for 

placing the hazardous substances in the environment.[1] CERCLA imposes strict liability 

upon: (i) the current owner or operator of a facility from which there has been a release or 

threatened release of a hazardous substance; (ii) any person who owned or operated a 

facility at the time the hazardous substances were disposed; (iii)any person who, by 

contract, agreement or otherwise arranged for the disposal or treatment of a hazardous 

substance or arranged with a transporter for transport for disposal or treatment of a 

hazardous substance; and (iv) any person who transported the hazardous substance to a 

facility from which there has been a release or threatened release.[2]    The reasoning 

behind CERCLA strict liability is to shift the cost of the necessary environmental response 

from taxpayers to the parties who benefited from the intentional use of such sites.[3]     
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Establishing liability, therefore, under CERCLA often requires no more than a simple 

demonstration of ownership or operation history. To establish “arranger” liability, one often 

only has to show that an entity arranged for disposal or placement of a hazardous 

substance (such as for a generator of waste disposed at a dump site). Presently, there are 

approximately 800 specifically designated CERCLA hazardous substances identified in Table 

302.4 in 40 C.F.R. Part 302.4, including synthetic and naturally occurring chemicals, such as 

copper, manganese, sodium and zinc. Many common household items including personal 

care products, furniture, flooring, electronics, etc. contain hazardous substances, so this 

determination can be trivial. No demonstration of an unacceptable risk, injury, property 

damage or other harm must be made to identify a PRP. 

  

Once an entity is identified as a PRP, it can be compelled to investigate and possibly 

remediate a contaminated area or reimburse the government or third parties for past and 

future response costs.[4]    The CERCLA cleanup process often begins with a procedure for 

identifying and ranking the hazards posed by contaminated sites. On the basis of that 

ranking system, CERCLA establishes a national priorities list that is intended to ensure that 

the most dangerous sites are remediated first.   There are two types of cleanups recognized 

by CERCLA: (i) removal actions are short term measures taken to minimize the dangers to 

human health and the environment on an emergency basis, whereas (ii) remedial actions 

are long-term efforts that attempt to rid the site of dangers on a permanent basis.[5]    

  

Cleanup decisions are often based upon the nature and extent of contamination in various 

environmental media (e.g., soil, sediments, and groundwater) as compared to promulgated 

standards and the “risk” posed by such contamination. Risk at a CERCLA site is often based 

upon a determination of whether the contamination increases the lifetime risk of the 

population in question by more than a certain threshold.[6] The assessment of risk does not 

look at actual exposures but uses conservative exposure assumptions about groups of 
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hypothetical receptors (such as residents, trespassers, workers, etc.) and relies, in most 

cases, upon toxicity factors generated from laboratory animals extrapolated to humans 

(with certain safety factors).[7] A determination is then made as to whether the 

contamination poses an “acceptable” risk to human health. The risk assessment process is 

considered sufficiently conservative to apply to even the most sensitive potential 

receptors. The specific health endpoint, or the baseline risk for the general population of 

developing the specific harm is generally not considered. This approach does not evaluate 

risks to specific individuals. Therefore, a hypothetical CERCLA risk assessment is of little 

utility in the demonstration of actual causation of a specific harm (or even exposure) to an 

individual plaintiff. 

  

While a CERCLA risk assessment may not establish causation, it and regulatory standards, 

can establish that a specific exposure is not actionable.[8] In many courts across the 

country defendants have been able to foreclose a plaintiff’s recovery by establishing that the 

plaintiff was exposed to a level of contamination that is below a regulatory threshold. In 

these cases, the courts recognize that the regulatory agencies charged with protecting 

human health and the environment have determined that a certain level of contamination 

may be tolerated without creating a threat to human health. Examples of such regulatory 

standards are the Maximum Contaminant Levels for public drinking water supplies under the 

Safe Drinking Water Act. In addition, the Agency for Toxic Substances and Disease Registry 

(“ATSDR”) has developed Minimal Risk Levels for hazardous substances that represent a 

daily human dose of a hazardous substance which is not likely to pose an appreciable risk of 

human harm.     
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Disease-Causation 

Causation in the toxic tort setting focuses on whether the individual’s alleged harm was 

caused by exposure to the contamination in question. Most courts do not require a plaintiff 

to overcome the scientifically impossible burden of demonstrating causality with absolute 

proof; rather, most courts require a plaintiff to demonstrate causality with a reasonable 

degree of scientific certainty: that it is more likely true than not true that the harm was 

caused by the exposure at issue.[9]  

  

When assessing causation to actual individuals, one must first establish general causation 

before moving to specific causation.[10] General causation answers the question of whether 

there is a scientific link between the contaminant in question and the alleged harm. General 

causation can be established by epidemiological literature linking exposures of a 

contaminant to a particular medical endpoint in humans. In forming these conclusions, 

epidemiologists generally rely on the Hill Criteria including: 1) strength, 2) consistency, 3) 

specificity, 4) temporality, 5) dose-response relationship, 6) plausibility, 7) coherence, 8) 

experiment, and 9) analogy.[11] These criteria are not intended to be used as checklists, 

but rather a list of all criteria that may be relevant to the question of causality. Examples of 

general causation for environmental exposures include exposure to arsenic causing skin 

cancer, exposure to asbestos causing mesothelioma, and exposure to cigarette smoke 

causing lung cancer. If published epidemiological studies do not exist linking a specific 

chemical exposure to the alleged health effect, then general causation often cannot be 

established. For example, since no scientific literature exists linking sugar to brain cancer, 

then a tort complaint making this allegation should not be actionable.  

  

Once general causation has been established, specific causation must be demonstrated. This 

step evaluates whether an individual plaintiff has received a contaminant dose sufficient to 
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cause an alleged harm.   Sufficient information should be collected in discovery to determine 

the dose, which depends upon exposure concentrations, exposure frequency, exposure 

duration, and individual body weight for each plaintiff. For example, if exposures to 

contaminated groundwater are claimed, information regarding well location and depth, 

groundwater chemistry, dates of use of the well, duration of residence, and consumption 

rates of water should be collected. Then, toxicological factors (dose-response relationships) 

from epidemiological studies (rather than studies on laboratory animals) are paired with the 

specific exposure history (the dose) for each individual allegedly exposed to calculate 

risk. This risk is then compared with the baseline risk for contracting the alleged 

harm. Often if an individual’s risk is more than doubled, then it is established that the cause 

of the alleged harm (the health endpoint) is, more likely than not, the environmental 

exposure.[12] The concept of risk doubling is clearly intended to provide the standard of 

proof required in tort cases and is unrelated to the CERCLA concept of an “acceptable” 

excess lifetime cancer risk.  

  

The final step in establishing causation is the elimination of confounding sources of 

risk. There are two types of confounding sources of risk. Multiple sources of the contaminant 

at issue can be present, and multiple exposure factors which increase the risk of the alleged 

harm can also be at play. Various metals are good examples of confounding sources of 

contamination. Lead and arsenic are common in current and historical airborne emissions 

from certain industries, but they are also commonly found in residential settings. Lead is 

nearly ubiquitous in paint on older housing stock, but was also historically used in 

pesticides/herbicides and was emitted from the exhaust of motor vehicles. Arsenic was also 

commonly used in pesticide and herbicide formulation, and is still present in some 

commercially available lawn fertilizer. The analysis of spatial patterns of contamination 

within a neighborhood can show whether chemicals are more likely to have originated from 

airborne emissions from a nearby industrial facility or from individual homeowner 

  5 

http://www.natlawreview.com/article/making-case-causation-toxic-tort-cases-superfund-rules-don-t-apply#_ftn12


 

management of household chemicals. Other elements, such as boron and molybdenum, 

relatively mobile constituents in coal ash, are both naturally occurring, often in 

concentrations greater than United States Environmental Protection Agency (“EPA”) action 

levels. Even chemicals such as dioxins are ubiquitous in the environment and have 

significant non-industrial sources. According to EPA’s most recent inventory of sources, the 

most significant sources of dioxins to the environment in rural areas are currently backyard 

burn barrels.[13]  

  

In addition to confounding sources of contamination, confounding risk factors for the alleged 

harm must also be considered. If, for example, one is assessing causation for a tort case 

involving lung cancer allegedly due to exposures to hexavalent chromium vapor, one must 

consider the contribution from cigarette smoking and naturally occurring levels of radon in 

residential structures. Both of these potential sources of risk for developing lung cancer 

could easily exceed that of industrial exposures to hexavalent chromium and therefore must 

be factored into the risk doubling evaluation to meet the standard of proof.  

  

In some tort cases, no actual injuries are manifested or alleged, but plaintiffs seek 

compensation for medical monitoring and/or fear of developing cancer or other latent health 

effects in the future as a result of past exposure. Generally these causes of action would 

apply only to exposures to carcinogenic chemicals. Most non-carcinogenic compounds do 

not have latent effects. If the harm does not develop during the exposure, it will not 

develop at some later time. Therefore, a plaintiff would have to show based on the scientific 

literature that a specific non-carcinogenic compound has a known latent effect in order to 

justify a claim for fear of developing a disease or for medical monitoring for exposure to 

non-carcinogenic compounds.    

  

A claim for medical monitoring may be justified if an exposure to a contaminant increases 
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an individual’s risk of developing future disease for which periodic preventative medial 

screening might be effective. There is no consensus on whether medical monitoring is a 

viable remedy or even an independent cause of action.[14] Some courts exclude recovery 

for medical monitoring unless present physical injury can be 

demonstrated.[15] Nonetheless, a claim or request for medical monitoring generally 

requires some form of exposure that creates an increased risk of developing a disease that 

has a treatment that is more effective when applied at the screen-detected stage.[16] It is 

important to point out that plaintiffs are often not required to go through the same rigor as 

required to establish disease-causation as discussed above. In the medical monitoring 

context, some courts have held that plaintiffs are only required to show a “significant” 

increase as opposed to a showing that the latent disease will more likely than not be caused 

by the exposure, as is often required in the traditional toxic tort setting.[17]    

  

While legislation and judicial opinion vary greatly from state to state concerning when 

damages for medical monitoring may be awarded, one decision by the Louisiana Supreme 

Court summarized the elements that we believe are necessary to bring a claim for medical 

monitoring.[18] The criteria required by the Louisiana Supreme Court are: 

  

1. Significant exposure to a proven hazardous substance; 

2. As a proximate result of the exposure, plaintiff suffers a significantly increased risk of 

contracting a serious latent disease; 

3. Plaintiff’s risk of contracting a serious latent disease is greater than 

a.  the risk of contracting the same disease had he or she not been exposed, and 

b.  the chances of members of the public at large of developing the disease. 

4. A monitoring procedure exists that makes the early detection of the disease possible; 
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5. The monitoring procedure has been prescribed by a qualified physician and is 

reasonable and necessary according to contemporary scientific principles; 

6. The prescribed monitoring regime is different from that normally recommended in 

the absence of exposure; and 

7. There is some demonstrated clinical value in the early detection and diagnosis of the 

disease. 

  

 In addition to a demonstration of “significantly” increased risk, the Louisiana Supreme 

Court required a demonstration of risk doubling (with confounding risk factors for the 

specific individual to be considered), and a number of medical criteria that must be 

demonstrated, including the opinion of a reasonable physician that medical monitoring is 

reasonable, necessary, and likely to be effective.    

  

Therefore, when faced with a claim for medical monitoring associated with a demonstrated 

increased risk of latent disease, it is also important to determine whether early screening is 

feasible, and whether screen-detected stage treatment is more effective than treatment 

applied after symptoms have led to diagnosis. It is well recognized that early detection and 

treatment increases survival in screened populations for breast cancer, colorectal cancer 

and cervical cancer. For many other types of cancers (lung cancer, for example), there are 

limited data to suggest that early detection increases survival rates and it is often difficult to 

assess the effectiveness of early treatment. While the effectiveness of early detection is not 

always outcome determinative, it can be a compelling factor in determining whether to 

award medical monitoring.[19]  

  

In addition to claims for medical monitoring, many plaintiffs seek damages for emotional 

distress due to exposures to contaminants. The standard of proof for causation of emotional 
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distress when no manifestation of injury has occurred varies from jurisdiction to 

jurisdiction. The only numerical or definitive standard we are aware of is the requirement 

that the exposure will more likely than not result in the development of the feared disease 

as expressed by California courts.[20] This is a significantly higher standard of proof than 

that which is typically required in the toxic tort setting, but ensures that spurious claims for 

emotional distress are not brought before the courts.  

Conclusion   

The determination of CERCLA liability, and associated predictions of hypothetical risk of 

exposure related to chemical emissions from a CERCLA site, does not establish that actual 

exposure and injury to the nearby population has actually occurred. There are significant 

additional barriers of proof required to support claims for tort damages of injury, medical 

monitoring and emotional distress arising from exposure to environmental contaminants 

that are not typically considered in a CERCLA evaluation. 

  
This article was co-authored by:  Melinda W. Hahn, Ph.D.  Melinda W. Hahn is a 
Senior Manager at ENVIRON International Corporation. Dr. Hahn specializes in site 
investigation and remediation, risk assessment, and statistics/forensics of 
environmental data. 
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