[2010] TRAVEL LAw QUARTERLY

s> Leisure Industries

4 I Newsletter of the Leisure Industries Section of the
$soc) International Bar Association Legal Practice Division

the global voice of

the legal profession NUMBER 23 MARCH 2010

In this issue

Section officers 60
Regional Representatives 61
From the Chair 62
Conference Report 63
Bloggers beware 67

IBA Annual Conference Vancouver,
3-8 October 2010 68

International Bar Association

10th Floor, 1 Stephen Street,
London W1T 1AT, United Kingdom
Tel: +44 (0)20 7691 6868

Fax: +44 (0)20 7691 6564
www.ibanet.org

© International Bar Association 2010.

All rights reserved. No part of this newsletter may be reproduced or
transmitted in any form or by any means, or stored in any retrieval
system of any nature without the prior permission of the copyright
holder. Application for permission should be made to the Head of
Editorial Content at the IBA address.

59

The Travel Law Quarterly (TLQ) is provided in electronic form to
members of the IBA Leisure Industries Section as an exclusive member
benefit. Members wishing to purchase printed copies of the TLQ and
to have access to all past copies of the TLQ at the TLQ website
(www.tlg.travel) can do so at a special discounted rate for IBA
members by visiting the website and clicking on the ‘Subscribe’ button
and following the instructions.

Copyright of the TLQ remains with Oakhurst Academic Press and
reproduction or forward transmission in any form without the express
permission of the publisher is strictly forbidden.

Contributions to this newsletter are
always welcome and should be sent
to David Grant at the following
e-mail address:

david.grant@tlq.travel

Terms and Conditions for submis-
sion of articles for this Newsletter

1. Articles for inclusion in the newsletter should
be sent to the Newsletter Editor.

2. The article must be the original work of the
author, must not have been previously
published, and must not currently be under
consideration by another journal. If it
contains material which is someone else’s
copyright, the unrestricted permission of the
copyright owner must be obtained and
evidence of this submitted with the article
and the material should be clearly identified
and acknowledged within the text. The
article shall not, to the best of the author’s
knowledge, contain anything which is libel-
lous, illegal, or infringes anyone’s copyright
or other rights.

3. Copyright shall be assigned to the IBA and
the IBA will have the exclusive right to first
publication, both to reproduce and/or distrib-
ute an article (including the abstract)
ourselves throughout the world in printed,
electronic or any other medium, and to
authorise others (including Reproduction
Rights Organisations such as the Copyright
Licensing Agency and the Copyright
Clearance Center) to do the same. Following
first publication, such publishing rights shall
be non-exclusive, except that publication in
another journal will require permission from
and acknowledgment of the IBA. Such
permission may be obtained from the Head
of Editorial Content at editor@int-bar. org.

4. The rights of the author will be respected,
the name of the author will always be clearly
associated with the article and, except for
necessary editorial changes, no substantial
alteration to the article will be made without
consulting the author.




[2010] TRAVEL Law QUARTERLY 67

Bloggers beware

David Jacoby, Schiff Hardin LLP, New York. djacoby@schiffhardin.com

Can’t wait to put social media to use to
promote your resort, your airline, your
package tour? If the promoting will occur
in the United States, you should look at
the Federal Trade Commission’s Guides
Concerning Use of Endorsements and
Testimonials in Advertising (16 CFR Part
255), revisions to which took effect on 1
December 2009. One big change means
advertisers and bloggers (and Twitterers
and all other e-communicators, real or
virtual) face FTC Act Section 5 liability if
they fail to disclose ‘material connections’
between advertisers and others affecting
statements deemed to be endorsements or
testimonials.

The FTC treats a statement as an
endorsement if it is both an advertising
message and a statement which consumers
are likely to believe reflects the opinions,
beliefs, findings or experiences of someone
other than the advertiser. Personal opinion
becomes something more if its author is
part of a viral marketing campaign or has
‘connections’ to the seller which ‘might
materially affect the weight or credibility
of the endorsement,” and would not
reasonably be expected by the audience. If
the resort I praise in my widely read travel
blog lets me use the Imperial Suite for
free, that’s a material connection. The
Guides suggest that incentives to partici-
pate in network marketing programmes
also require disclosure.

The ‘material connection’ can be
subtler still. If I own a restaurant and sing
its praises on a popular food blog under
an alias, or if I work for a cruise line and
blog about our great new ship without
disclosing my employment, there may be
trouble. It is not hard to imagine other
situations not outlined in the Guides
where someone could get in trouble — for

instance a Twitterer, unconnected to any
advertiser, raves about a recent package
trip, and everyone in the agency offering
the tour hops on Tiwitter and ‘ReTweets’
that great review, pushing it to the top of
the most-read topics.

The key question is whether the-
consumer generated statement is
‘sponsored’ by the advertiser. The
commission provides a non-exhaustive list
of factors it would consider:

‘... whether the speaker is compensated
by the advertiser or its agent; whether
the product or service in question was
provided for free by the advertiser; the
terms of any agreement; the length of
the relationship; the previous receipt of
product or services from the same or
similar advertisers, or the likelihood of
future receipt of such products or
services; and the value of the items or
services received.’

Both advertiser and endorser can be liable
for the statements. Moreover, the FTC says
advertisers should be providing guidance
and training to bloggers about the need to
make sure statements are truthful and
substantiated, and also should be monitor-
ing paid bloggers and halting the
publication of deceptive statements.

The Guides have separate provisions
dealing with statements by experts in
endorsements, endorsements by organisa-
tions and celebrity endorsements. In
particular, an advertiser with a celebrity
promoter now seems obliged to make
sure the celebrity knows what must be
revealed about any material connection.

The FTC retains prosecutorial discre-
tion in particular circumstances. But the
Guides can help avoid turning ‘on line’
into ‘pay fine’.





