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January 28, 2008 

Corporate and Securities Update: 
 
SEC Adopts Amendments to Rule 144 and Rule 145 
 

The Securities and Exchange Commission has adopted significant amendments to Rule 144 and Rule 145 under the 
Securities Act of 1933, which become effective on February 15, 2008.  The most important of these changes 
substantially shortens the holding period after which a non-affiliate may resell restricted securities without complying 
with the requirements of Rule 144. The SEC’s adopting release (33-8869) is available at 
http://www.sec.gov/rules/final/2007/33-8869.pdf. 
Background.  Rule 144 provides a non-exclusive safe harbor exemption from the registration requirements of the 
Securities Act for the sale of two types of securities:  “control securities” and “restricted securities.” Control securities 
are securities owned by affiliates of the issuer, including directors, executive officers and certain substantial 
stockholders.  Restricted securities are securities that have been acquired, directly or indirectly, from the issuer or an 
affiliate of the issuer in a transaction not involving a public offering.  Rule 144 operates by setting forth conditions 
under which a selling security holder will not be deemed an underwriter, and therefore entitled to rely on the 
exemption from registration under the Securities Act for transactions “by any person other than an issuer, underwriter 
or dealer.”  The conditions involve the availability of issuer current public information, restrictions on the manner of 
sale, volume limitations, Form 144 filings, and, in the case of restricted securities, a holding period.  Under Rule 
144(k), a person who is not, and for at least three months before the sale was not, an affiliate of the issuer may sell 
restricted securities after holding them for a specified period without complying with any of the other conditions.  In 
the past, the minimum holding period under Rule 144 was one year, and the holding period under Rule 144(k) was 
two years. 
Rule 145 generally provides that the issuance of securities in a business combination transaction is a sale that must 
comply with the registration requirements of the Securities Act or be exempt from registration, but in the past it also 
set forth a “presumptive underwriter doctrine” treating every affiliate of any party to a business combination 
transaction as an underwriter with respect to the securities he or she acquired in the business combination.  As a 
result of this doctrine, an affiliate’s resale of securities received in the business combination transaction was subject 
to the registration requirements of the Securities Act, unless he or she sold in accordance with certain provisions of 
Rule 144. 
Amendments.  The amendments to Rule 144: 

• Shorten to six months the holding period for restricted securities of issuers that have been subject to the 
reporting requirements of the Securities Exchange Act of 1934 for at least 90 days; 

• Allow a non-affiliate, who has not been an affiliate within the past three months, to resell restricted securities 
without complying with any other requirements of Rule 144: 
· after the six-month holding period, if there is current public information about the issuer and the issuer 

is a reporting company; and 
· after a one-year holding period, if there is not current public information or in the case of a non-reporting 

issuer; 

• Eliminate the volume limitations, manner of sale restrictions and Form 144 requirement for any resale of 
reporting company securities by non-affiliates; 



 2

2 

• Eliminate the manner of sale restrictions for any resales of debt securities; 

• Increase the volume limitations for any resales of debt securities; and  

• Increase the sales thresholds triggering a Form 144 filing to 5,000 shares or $50,000 within a three-month 
period. 

Rule 145 has been amended to limit the “presumptive underwriter” provision to a business combination involving a 
shell company. 
The SEC did not adopt a proposed amendment to Rule 144 that would have tolled the holding period for restricted 
securities during any period the security holder engaged in hedging transactions.  This particular proposal elicited 
significant negative comment. 
The amendments also codify a number of the SEC staff’s positions, primarily regarding when the holding period for 
one security can be tacked to that of a predecessor.  The seller’s representation contained in Form 144 has also 
been revised to reflect the use of 10b5-1 plans. 
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For Further Information 
If you would like to learn more about the subject matter of this memorandum, please contact any of the following 
attorneys or any member of the Corporate and Securities Group: 

John F. Adams jadams@schiffhardin.com 312.258.5541 
Robert S. Appel rappel@schiffhardin.com 212.745.0849 
Darren C. Baker dbaker@schiffhardin.com 312.258.5538 
Ethan H. Cohen ecohen@schiffhardin.com 404.437.7033 
Patricia Dondanville pdondanville@schiffhardin.com 312.258.5709 
Stephen J. Dragich sdragich@schiffhardin.com 312.258.5692 
Peter V. Fazio Jr. pfazio@schiffhardin.com 312.258.5634 
Matthew G. Galo mgalo@schiffhardin.com 312.258.5643 
Lawrence M. Gill lgill@schiffhardin.com 312.258.5682 
Stuart L. Goodman sgoodman@schiffhardin.com 312.258.5711 
Frederick L. Hartmann fhartmann@schiffhardin.com 312.258.5656 
Allan Horwich ahorwich@schiffhardin.com 312.258.5618 
Steve E. Isaacs sisaacs@schiffhardin.com 312.258.5654 
Jon K. Jurva jjurva@schiffhardin.com 312.258.5630 
Hans F. Kaeser hkaeser@schiffhardin.com 212.745.0818 
Shirley M. Lukitsch slukitsch@schiffhardin.com 202.778.6477 
Stephen A. Marcus smarcus@schiffhardin.com 312.258.5778 
David S. McCarthy dmccarthy@schiffhardin.com 312.258.5653 
David P. McHugh dmchugh@schiffhardin.com 312.258.5668 
Richard T. Miller rmiller@schiffhardin.com 312.258.5596 
Robert Minkus rminkus@schiffhardin.com 312.258.5584 
Gary L. Mowder gmowder@schiffhardin.com 312.258.5514 
Harold S. Nathan hnathan@schiffhardin.com 212.745.0813 
George F.A. Parnell gparnell@schiffhardin.com 212.745.0853 
Paul A. Rahe prahe@schiffhardin.com 312.258.5662 
Peter L. Rossiter prossiter@schiffhardin.com 312.258.5579 
Michael K. Wolensky mwolensky@schiffhardin.com 404.437.7030 
Alex B. Young abyoung@schiffhardin.com 312.258.5737 
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