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“St. Mark”: A cautionary
tale for general counsel Part 1

By Peter V. Fazio Jr.

Editor’s note: The author presented this article at the Section’s program at the 2007 American Bar
Association Annunal Meeting in August 2007, Part 2 of the article will be published in the Fall 2007
issue of Infrastructure. The attachments referenced in the article are posted on the Section’s Web site
at www.abanet.org/pubutil/publications/.

r l Y his article focuses on the Conrad Black trial and particularly the lessons
it offers for general counsel of publicly held U.S. corporations following
Enron. These lessons relate to the actions of one of the defendants,
Mark Kipnis, the corporate counsel in Chicago. Part 1 sum- | .
marizes the complex background of the case. Part 2, to be i
published in the next issue of this newsletter, provides
details on the corporation, the general counsel, and the
ensuing litigation of the case.

Background

The essence of the trial charges relate to what we old-
fashioned corporate lawyers would refer to as the taking
of a corporate opportunity by officers and directors of the !
Peter V. Fazio Jr. (continued on page 8)
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Chair’s column

By William T. Torgerson

nce again our stellar Iufrastructure editor, Linda

Randell, has produced a fascinating issue. The

Section’s thanks go to Linda, who never missed a
beat while going through a significant career transition.
Those of us who are “in-house” welcome Linda to our
ranks and hope the transition hasn’t been too shocking!

Our two articles this quarter include part 1 of a caution-
ary tale and an exploration of the world of hybrid securities.

The cautionary tale comes from former Section Chair
Peter Fazio, who chronicles the travails of a newly minted general counsel who
found himself the subject of criminal prosecution in the Conrad Black case.
Peter presented the paper during our CLE event at the ABA’s annual meeting in
San Francisco. Its lessons are profound and worthy of careful study, especially
by anyone who might find himself or herself exposed to the darker corners in
the world of corporate governance.

On a brighter note, James Barresi and Aaron Seamon explore the world of
hybrid securities, something of great importance to capital-intensive infrastructure
industries. Their review gives hope that we may be closing in on the “perfect”
security—i.e., equity for good equity purposes and debt for good debt purposes,
all in one security. T would be more enthused about this were it not for the ten-
dency T have perceived in recent years of rating agencies, congresses, and the IRS
to upset such things just when they are hitting their stride. More troublesome still
is the apparent erosion, at least in some political policy circles, of the concept that
changes to the laws and regulations in this area should be prospective only. There
is hope, however, that the need for stability and certainty will prevail and transac-
tions will be judged according to the precepts that were in place at their inception.

Editor’s note

| By Linda L. Randell
o . t the Section’s program at the ABA annual meeting
A in August, the information offered was truly contin-

‘ uing legal education. Peter Fazio held the group in
rapt attention while discussing a new general counsel who,
it appears, was a good lawyer and a good person but ultimately found himself
convicted by a jury of unlawful conduct. Mr. Fazio’s paper, which formed the
basis of his CLE presentation, is being published in Iufrastructure (part 1 in this
issue, and part 2 in our next issue).

The article will provide food for thought, regardless of whether you are in-
house counsel or outside counsel. Unfortunately, though, those unable to attend
the program missed the opportunity to ask Mr. Fazio questions about the issues
raised by the indictment, the trial, and the jury verdict.

The Barresi-Seamon article on hybrid securities describes a financing vehicle
that could be the best of both worlds.

This issue also includes a list of the Section’s committees, committee chairs,
and vice chairs. If you would like to start participating in Section activities,
including working on the committee reports that are posted on the Web site, let
us know. And, send me your thoughts for future articles. E-mail me at
linda.randell@uinet.com.



Hybrid securities:
An increasingly
popular financing
tool

By James J. Barresi and Aaron A. Seamon

ver the past two years, the volume of hybrid

securities issued in the United States has

increased dramatically. Between January
2006 and June 2007, approximately $75 billion of tax-
deductible hybrid securities were issued in the United
States, with approximately $68 billion of that amount
issued in the last 12 months.! Most of these hybrid
securities have been issued by regulated and ratings-
conscious businesses in the banking, insurance, and
energy industries. However, corporations in a broad
variety of industries have begun to issue hybrid secu-
rities with greater frequency. Many issuers have used
hybrid securities in a creative and cost-effective man-
ner to optimize their capital structure. Some commen-
tators on corporate finance have described hybrid
securities as “holy grail” instru-
ments that offer much of the
financial flexibility and capital
benefits of equity and, at the
same time, many attributes of
debt, such as non-dilution of
equity and tax-deductible interest
payments.? Issuers have success-
fully used hybrid securities to
fund stock repurchases,® debt
redemptions, and acquisitions; to
satisfy regulatory capital require-
ments (to the extent applicable);
and for other corporate purposes,
all without compromising their
credit ratings or otherwise diluting
existing equity holders.

This article provides a brief
overview of hybrid securities, their
key terms, the market for hybrid
securities, and the benefits such
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securities can provide when added to a company’s
capital structure.

Hybrid securities overview

Hybrid securities contain characteristics of both debt
and equity. Many are specifically designed to take
advantage of differences in the manner in which taxing
authorities, rating agencies, and certain regulators char-
acterize debt and equity. In other words, many hybrid
securities are structured to qualify as debt for tax pur-
poses, receive substantial equity credit from rating agen-
cies, and satisfy regulatory capital requirements applica-
ble to companies in certain industries. Hybrid securities
typically rank junior to unsecured debt and senior to
common stock in a company’s capital structure.

Hybrid securities have played an important role in
corporate finance for decades or longer, having histori-
cally included certain types of preferred stock and con-
vertible debt as well as traditional trust preferred and
REIT preferred securities. However, in years preceding
2005, hybrid securities that constituted debt for tax pur-
poses were also typically treated as debt by rating
agencies. However, in 2005, Moody’s Investors Service
(“Moody’s”) paved the way for a new generation of
hybrid securities by revising its methodology for ana-
lyzing and rating hybrid securities.* Moody’s revised
ratings methodology created an opportunity to struc-
ture hybrid securities to receive substantial equity credit



for rating agency purposes while still qualifying as debt
for tax purposes. By the end of 2005, some leading
investment banks had structured new hybrid securities
that satisfied Moody’s revised ratings criteria as well as
the ratings criteria of other major rating agencies.

Overview of rating agency and tax framework for assessing
hybrid securities

While the guidelines adopted by major rating agen-
cies for rating hybrid securities differ in various sub-
stantive respects, they have many similarities.> In gener-
al, rating agencies carefully analyze certain terms of
hybrid securities, such as (i) term to maturity, (i) call
options, (iii) conversion options, (iv)
interest deferral provisions and (v)
priority of claims with respect to dis-
tributions and liquidation. Rating
agencies score hybrid securities
based on the strength of such terms
relative to the terms of common
stock, which typically include no
maturity date, no payment default,
and subordination to all creditors
and preferred stockholders. In con-
trast, debt securities typically have a
reasonably short stated maturity
date, accelerate in the event of a
payment default, and have priority
over all equity holders with respect
to distributions and upon liquida-
tion. Accordingly, debt securities,
and even traditional hybrid securi-
ties treated as debt for tax purposes,
typically do not provide the level of
financial flexibility and loss-absorption
or “cushion” that rating agencies
demand in order to grant substantial
equity credit.

Of course, a natural tension exists between the terms
necessary to achieve significant equity credit from rating
agencies and debt status for tax purposes. This tension
is complicated by the fact that legal authority distin-
guishing debt from equity for tax purposes is not based
upon a bright line test, but rather is determined by the
entirety of the facts and circumstances surrounding the
terms of the particular instrument. Characteristics rele-
vant to this analysis, none of which are independently
outcome-determinative, include, among others, (i) the
presence or absence of a fixed maturity date, (i) the
length of time until the maturity date, (iii) the presence
or absence of a determinable interest rate, (iv) the
expected source and likelihood of repayment, (v) the
adequacy of the issuer’s capitalization, and (vi) the
credit rating of the security in question.® Each of these
characteristics requires its own analysis, which may also
be complicated. For example, in determining whether

Hybrid securities are

heavily structured to

obtain equity credit
and debt status.

an instrument has a reasonable fixed maturity date,
courts have considered the nature and stability of the
issuer’s industry, the history of the issuer, including the
length of time it has been in business, and the likeli-
hood that it will continue to be in business when the
instrument matures.”

While there are distinctions in the scope of equity
credit granted by the various rating agencies to a par-
ticular hybrid security, there is a direct correlation
between the scope of equity credit provided by the
agencies and the scope of the equity-like features the
instrument contains.® Over time, as hybrid securities
inch closer to maturity, for example, the equity credit

granted by rating agencies will
amortize and, eventually, disappear.

Key features of the new generation
of hybrids

In light of the discussion above,
it should not be surprising that
many new hybrid securities must be
heavily structured to obtain substan-
tial equity credit from rating agen-
cies while simultaneously achieving
debt status for tax purposes. For
example, and as described in more
detail below, most new hybrid secu-
rities have very long final maturities,
contain substantial interest deferral
provisions, are subordinated to
other debt for borrowed money (but
not preferred equity) of the issuer,
and contain other provisions designed to
provide the issuer with substantial finan-
cial flexibility and loss-absorption typi-
cally associated with equity while, at the
same time, preserving indicia of debt.
Discussions with rating agencies, underwriters, and, if
applicable, regulators, regarding equity credit and mar-
ket demand frequently lead to revisions to the structure
of a particular offering. Such revisions are often imple-
mented quickly and have the potential to affect the tax
analysis and treatment of the instrument.

Perpetual or long dated maturity. Rating agencies
will not provide (or continue to provide) substantial
equity credit to instruments that do not have a long
remaining life to maturity. As such, most enhanced
hybrid securities have final maturity dates of 50 years or
more from the date of issuance. Some hybrid securities
have final maturities of up to 80 years. Maturities of
such length, in concert with other factors, can jeopar-
dize the debt status of hybrid securities. In an effort to
support the tax analysis, some structures have used
scheduled maturities (i.e., dates ranging from 30 to 50
years after issuance on which new securities with simi-
lar characteristics are to be issued, if possible, for the



purpose of repaying or redeeming the initial hybrid
securities). Likewise, in an effort to support the tax
analysis and delay any amortization or expiration of rat-
ing agency credit, some structures permit the issuer to
extend the term of the hybrid securities at a date well
into the future, assuming the issuer satisfies certain cri-
teria at that time (e.g., investment grade credit ratings).

Deep subordination. As noted above, all new
hybrid securities are very deeply subordinated. Subor-
dinating such instruments to virtually all other indebt-
edness for borrowed money of the issuer, including
other subordinated indebtedness and traditional trust
preferred securities, helps to provide an equity-like
cushion for other, more senior debt holders of the
issuer, as required by the rating agencies.

Extended interest deferral periods. Recent
enhanced hybrid securities have been structured to per-
mit, or even require in certain circumstances, the issuer
to defer interest payments for up to 10 years, without
being subject to an event of default that triggers accel-
eration of principal. Such deferred interest payments
typically accumulate and bear interest, which is very
helpful in connection with classifying the instruments
as debt for tax purposes. Deferring interest payments,
however, will also normally trigger provisions that pro-
hibit distributions or dividends on instruments that are
equal or subordinate to the hybrid securities in liquida-
tion preference (commonly referred to as “dividend
stopper” provisions). Additionally, many hybrid securi-
ties contain limited interest forgiveness provisions in
the context of insolvency, which further bolsters the
financial flexibility and equity-like features of the secu-
rity for rating agency purposes, but can put some pres-
sure on the tax analysis, depending on the precise
nature of such interest forgiveness provisions.

Alternative payment mechanism. Another vari-
ant on prior hybrid security structures is to require
interest payments that have been deferred for a sub-
stantial period of time to be made from the proceeds
of the issuance of certain “qualified replacement secu-
rities.” Qualified replacement securities typically
include only a short list of securities with very high
equity content.

Replacement capital covenant. One of the more
novel developments in hybrid structures is Moody’s
requirement that the issuer issue a “replacement capital
covenant,” pursuant to which the issuer agrees, for the
benefit of holders of more senior debt, not to redeem
or repurchase the hybrid security, except out of the
proceeds of a new issuance of securities containing the
same or better equity characteristics. The replacement
capital covenant is viewed by Moody’s as a tool to pre-
serve loss-absorption by ensuring that a deeply subor-
dinated and flexible instrument will remain a compo-
nent of the issuer’s capital structure for a long period
of time (and not be redeemed at the whim of the

issuer). The replacement capital covenant is a complex
document that issuers must carefully evaluate and
understand, as this covenant will have a long-term
impact upon the issuer’s overall capital planning.

Principal benefits of issuing hybrid securities

Issuers in a broad range of industries have improved
their capital structure in the past two years through the
issuance of hybrid securities. In light of the rating agen-
cies’ relatively new approach to rating hybrid securities,
issuers can receive substantial equity credit for certain
types of hybrid securities that constitute debt for tax
purposes. This has enabled many issuers to lower their
overall cost of capital by using the proceeds of hybrid
securities to fund very large share repurchases and divi-
dends, acquisitions, and other large expenditures (e.g.,
pension obligations) with tax-deductible debt. Other
issuers have simply used hybrid securities to retire tradi-
tional hybrid securities, such as trust preferred securities
and surplus notes, upon the expiration of any no-call
period applicable to such instruments. Importantly,
hybrid securities allow issuers to achieve these objec-
tives without compromising their credit ratings or other-
wise diluting existing equity holders.

Market access/acceptance

As noted above, the market for hybrid securities
has been very strong over the past two years. The
substantial majority of deals in which the authors
have been involved have been oversubscribed and/or
upsized and closed on favorable pricing terms. Many
commentators have noted that one reason for the
strong demand is that yields on fixed income instru-
ments have been relatively low and hybrid securities
offer an opportunity to increase yield by up to 50 or,
in some cases, 100 basis points over the senior debt
of the issuer. Investors may take comfort from the fact
that issuers of hybrid securities tend to be companies
that consistently tap the capital markets and are high-
ly focused on maintaining high credit ratings. Such
issuers may be viewed as both strong credits and will-
ing to do whatever is possible to avoid deferring
interest payments (and triggering the dividend stopper
provision, described above). In any event, given the
volume and success of hybrid offerings in the past
two years, the instruments are no longer viewed as an
exotic or unknown asset class.

Conclusion

While the use of securities with both debt and equity-
like features is a familiar concept, relatively recent inno-
vations in hybrid securities have provided extraordinary
benefits to many issuers. Unregulated corporations, in
addition to banks, insurance companies, and energy
companies, have begun to issue hybrid securities with

(continued on page 11)
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corporation, namely the diversion of non-competition
payments from the corporation to officers and a con-
trolling shareholder. In that context the actions com-
plained of also were the underpinning of a civil suit in
the Delaware Chancery Court in 2004! that resulted in
the overturning of an attempt by Black to frustrate the
efforts of independent directors to reverse his actions
to take control of and sell the company before the
company recouped the payments.

In the post-Enron environment in which we now
live, the United States Attorney for the Northern District
of Illinois in Chicago, where Conrad Black’s principal
United States newspaper, the Chicago Sun-Times, is locat-
ed, chose to characterize defendants’ actions as theft
and prosecute them as part of a fraudulent scheme
under the mail and wire fraud statutes rather than as
violations of Sarbanes/Oxley or the securities laws.

Hollinger International. Hollinger International
(“International”) was a Delaware corporation with its
principal office located in Chicago, Illinois. It was a
holding company that was publicly traded on the New
York Stock Exchange. Through its operating subsidiaries,
International owned and published newspapers around

the world, including the Chicago Sun-Times, the Daily Tele-
graph in the United Kingdom, the National Post in
Toronto, the Jerusalem Post in Israel, and numerous com-
munity newspapers in the United States and Canada.
The corporate structure of which it was a part was very
complex. As a result, the Audit Committee of Interna-
tional, which consisted of three independent directors,
functioned as International’s independent committee
for purposes of reviewing and approving the fairness
of transactions between International and its controlling
shareholders, officers, and directors in related-party
transactions.

Conrad Black and David Radler, his principal associ-
ate in the newspaper business, by all accounts were
brilliant businessmen. They assembled a media empire
similar to the one controlled by Rupert Murdoch today.
In the course of acquiring the many businesses that con-
stituted that empire over the years, their search for capi-
tal resulted in a highly convoluted corporate structure. It
was privately controlled, but dipped into the public mar-
ket at two different levels. It employed varying classes
of stock that, in some cases, separated economic and
voting interests in a way that allowed private entities to
exercise more voting control than their economic invest-
ment otherwise would entitle them to, analogous to the
situation of the Bancroft family and the Wall Street Journal
about which we have heard so much lately as Rupert
Murdoch successfully added that paper to his empire. A
number of these corporations also used similar names,
which makes the story difficult to follow.



The principal elements were that International
owned the Chicago Sun-Times and most of the assets
that were sold in a way that produced non-competi-
tion payments that served as the basis for the charges.
International was, in turn, controlled by Hollinger,
Inc. (referred to as “Inc.”), a Canadian publicly held
company, which in turn was controlled by Ravelston,
a Canadian privately held company that, among other
things, provided the services of the defendants other
than Kipnis to International under a management ser-
vices agreement, a related-party transaction between
Ravelston and International. Ravelston in turn was
controlled by Black and his principal associates,
including Radler.

Corporate responsibilites. Black acted as chairman
and CEO, focusing on strategy and the bigger issues,
and delegated to Radler responsibility for day-to-day
operations of the empire. Radler was
a no-nonsense operating executive
who managed with what might be
termed a “military style.” Jerry
Minkkinen, executive director of the
Chicago Newspaper Guild, was quot-
ed in the Chicago Reader of July 13,

2007, as saying he particularly

admired Kipnis for conducting him-

self honorably while representing
Radler. “It’s hard for anyone to imag-
ine the circumstances under which
people worked on the management
side under the Radler regime,”
Minkkinen said. “He would brook no
dissension or compromise from his
minions. Radler was clearly the dri-

ving force in all those negotiations.”
Asked if he ever wondered why Kipnis
didn’t quit, he replied, “Yeah, quite
frankly. It had to be a very, very difficult
environment.” Atkinson and Boultbee,
the other principal associates of Black
and Radler, who participated in the ownership of Ravel-
ston, had overall responsibility for the legal and finan-
cial matters of the empire, respectively. Kipnis, who was
hired as corporate counsel for International in Chicago,
considered Atkinson his legal boss and Radler his busi-
ness boss. Black, Radler, Atkinson, and Boultbee operat-
ed the empire mostly from offices in Canada, although
Radler spent a good deal of time in Chicago, where the
corporation maintained an apartment for his use.

Ownership interest. To illustrate the leverage Con-
rad Black employed in this structure, it is interesting to
note that he had an indirect ownership interest in Inc.
of approximately 51 percent, and by virtue of that own-
ership he had an indirect ownership in International of
approximately 15 percent. Despite having only a minor-
ity ownership in International, he was able to maintain

Non-competition

payments served
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voting control over International through Inc.’s owner-
ship of Class B Common stock, which carried dispro-
portionate (10 to 1) voting rights. The result of all this
was that every $100 transferred out of International into
Inc. would effectively cost Black $15 but give him $51.
Similarly, every $100 that was transferred out of Inter-
national and into Ravelston would cost Black $15 but
give him $65. Thus the government’s position was that
Black was able to exert both his management position
and voting control at International to transfer money to
himself and his principal associates and away from
International’s public shareholders at a very low cost,
considering his minority stake in International.

Sales transactions. The empire was effectively put
together by the mid-nineties. In the late nineties a
strategic decision was reached to sell a significant por-
tion of the United States community newspaper assets,

a decision resulting largely because
of the Internet boom and decreas-
ing reliance on newspapers as a
source of news. The sales began in
1998 with the disposition of a pub-
lication called American Trucker and
several other smaller publications
to Intertec Publishing Company for
approximately $75 million. From
early 1999 through late 2000, virtu-
ally all of International’s United
States community newspapers,
except for those in the Chicago
metropolitan area, were sold to a
variety of purchasers for an aggre-
gate consideration of approximate-
ly $679 million. In 2000 Interna-
tional sold several hundred Canadi-
an newspapers, an Internet investment
called Canada.com, and a 50 percent
interest in the National Post to CanWest
Global Communications Corp. for
approximately $2.1 billion.?

In 1996 a tax court in Canada held that, under the
facts of the particular case, non-competition fees were
not taxable under Canadian tax law. In December 1999
a Canadian federal court of appeal affirmed this deci-
sion. These court decisions created a potential tax ben-
efit for Canadian taxpayers who legitimately received
non-competition payments. All of the defendants but
Kipnis were Canadian taxpayers.

In most of the transactions involving sales by Inter-
national, the agreements included a non-competition
provision whereby International promised not to
acquire or establish a newspaper within a certain geo-
graphic distance from the newspapers it sold for a cer-
tain period of time after the sale. These were usual
provisions because newspaper purchasers buy not just
the trade name of the newspaper but also its subscriber



and advertiser bases. Purchasers often request the sell-
er’s agreement not to return to the same area for a
short period of time to operate a rival newspaper. For
commercial and tax purposes, it is not unusual for the
buyer and seller to allocate a portion of the sales pro-
ceeds to the seller’s non-competition agreement. The
buyer, however, typically does not pay additional con-
sideration for a separate agreement that prohibits the
seller’s affiliates and officers from personally competing
with the buyer. However, in the CanWest transaction
the buyer insisted on extending the non-competition
covenants to Black and Radler, the principal architects
of the media empire. Since this led to a personal oblig-
ation on the part of Black and Radler it was thought
appropriate to apportion a part of the compensation
for the non-competition covenants to the two individu-
als who were personally bound.

These facts apparently focused the attention of the
Canadian defendants on the possibility of transferring
substantial sums of money to themselves as individuals
under circumstances where the
receipt of those sums would not be
taxable under Canadian law. The
prospect of receiving substantial
amounts of money tax-free appears
to have been irresistible to Black
and Radler, who then felt it neces-
sary or appropriate to include their
other long-time associates, Atkinson
and Boultbee, in the scheme.

Non-compete covenantors.
Starting in 1999, Black, Boultbee,
and Radler decided that in connec-
tion with all future sales of Interna-
tional’s U.S. community newspapers, Inc. would be
included as a non-compete covenantor as a matter of
course and would receive 25 percent of the proceeds
allocated to a non-competition agreement in each
transaction. This came to be known as the “template”
and provisions to effect this objective were inserted
into the draft purchase and sale agreement sent to
prospective bidders as the assets were effectively auc-
tioned off. The decision to initiate the template divert-
ed 25 percent of the proceeds allocated to Internation-
al’s non-competition agreement regardless of whether
the buyer requested or valued Inc.’s agreement not to
compete. The inclusion of Inc. as a beneficiary also
made each of these sales related-party transactions that
required approval by International’s Audit Committee.

In the summer of 2000, the Canadian defendants
decided that, with respect to anticipated transactions
with Forum, Paxton, and Community Newspaper Hold-
ings, Inc. II (CNHI 1), they would insert themselves as
individual non-compete covenantors and would direct
a portion of the proceeds of each of these transactions
to themselves as bonus compensation. The decision to

Kipnis was the only
inside corporate
lawyer at publicly

held International.

characterize these payments as “non-competition” pay-
ments as opposed to bonus compensation was motivat-
ed by a desire to receive favorable tax treatment in
Canada. These payments were to be above and beyond
the funds allocated to the non-competition agreement
in the transaction by the parties, which would continue
to be divided between International and Inc. pursuant
to the template.

A pattern having been established, ways were found
to allocate the “appropriate” amount of the sales pro-
ceeds to Inc. and the Canadian individuals even in
cases where the underlying documents had inadver-
tently been drafted without non-competition provisions.

The end result of all of this was that in sales gener-
ating an aggregate consideration of over $600 million,
Inc. received non-competition payments aggregating
$16.6 million, Black $19.1 million, Radler $19.1 million,
Boultbee $1.9 million, and Atkinson $1.9 million. In
addition Ravelston received $26.4 million.

Kipnis received no non-competition payments. He
received one bonus of $100,000
and a second bonus of $50,000
relating to his work on various
transactions, but was acquitted of
the counts that related to those
transactions.

Corporate counsel. Mark Kipnis
was the only inside corporate
lawyer at publicly held International.
The management of International,
the other officers of International
with whom he interacted on a daily
basis to carry out his duties, were
not employees of International.
They were all employed by Ravelston, which compen-
sated them. Ravelston provided their services to Inter-
national under the terms of the management services
agreement mentioned above. Under the terms of that
agreement, International and Ravelston were supposed
to meet at least annually to determine whether Ravel-
ston would continue to provide these services and at
what fee. The fee was to be determined through nego-
tiations between Ravelston and the Audit Committee of
International. The agreement also provided that Ravel-
ston would provide the details of any conflict of inter-
est involving Ravelston’s performance of its manage-
ment services to the secretary of International, Kipnis,
who in turn was to present all material facts concern-
ing all related-party transactions to International’s Audit
Committee for its review and approval.

Black chose high profile individuals to be the “inde-
pendent” directors of International. They included
James Thompson, a former governor of Illinois and
U.S. Attorney for the Northern District of Illinois, Marie-
Josée Kravis, the wife of Henry Kravis, the well-known
financier, and Richard Burt, a former ambassador. They



constituted International’s Audit Committee, which was
chaired by Thompson.

It is not contested that if they had knowingly
approved the payment of the non-competition amounts
to the Canadian defendants there would have been no
civil or criminal offense.

The entire situation was further complicated by the
arrogant attitude and extravagant lifestyle of Conrad
Black, which was partially financed by International.
This resulted in additional counts that are not covered
in this article, but of which Black was acquitted.

It’s relatively easy to summarize these matters in
the abstract but you can’t truly appreciate the issues
or the enormity of the impact of a criminal prosecu-
tion on an individual unless you get into some of
the details. For that reason I have set out below
excerpts from the opening and closing arguments on
behalf of Mr. Kipnis [see Part 2 of this article], and T

have attached significant detail from the superseding
information in an attempt to indicate the extent of
the government’s case [see Attachment B, posted at
www.abanet.org/pubutil/publications/]. Although
this, in a way, gives you both sides of the story, I
have not attempted to evenly balance them because
that would have been impossible given the complex-
ity of the facts underlying the charges.

(Part 2 of this article will be published in the Fall 2007 issue
of Infrastructure.]

Endnotes

1. Black v. Hollinger Int'l., 844 A.2d 1022 (Del. Ch.),
affd, 872 A.2d 559 (Del. 2005).

2. The numbers used in this article relate to the trans-
actions that were the basis for this criminal prosecution.
The same approach was used in other significant trans-
actions not involved in this case.

Hybrid securities:
An increasingly popular
financing tool
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greater frequency for the purpose of optimizing their
capital structure and lowering their cost of capital with-
out compromising their credit ratings or diluting equity
holders. Many leading underwriters and other market
experts predict that hybrid securities will continue to
be issued with increasing frequency in coming years.
Nonetheless, hybrid securities remain complex, heavily
structured instruments that require careful and thought-
ful analysis and execution.

Endnotes

1. Source: Credit Suisse Securities (USA) LLC.

2. See, e.g., Guide to Hybrid Securities—Part 1: Overview of
Hybrid Securities—in Association with Fitch Ratings, GT NEWs,
June 27, 20006, available at
www.gtnews.com/feature/138_1.cfm; Richard Beales,
Banks Hope to Cash In on Rush into Hybrid Securities, THE
FinanciaL Tives (London, England), Feb. 6, 2006, avail-
able at www.ft.com/cms/s/0/€22d70f2-9674-11da-a5ba-
0000779e2340.html.

3. One popular use for capital raised by issuing
hybrid securities is funding accelerated share repur-
chase programs, or ASRs.

4. See MOODY’S INVESTORS SERVICE, Refinements to
Moody’s Tool Kit: Evolutionary Not Revolutionary! A Product
of the New Instruments Standing Committee, Feb. 2005,
#91696. See also STANDARD & Poovr’s, Corporate Criteria—

Egquity Credit: What It Is, and How You Get It; Factoring
Future Equity into Ratings; Tax Deductible Preferred and Other
Hybrids, Streamlining Hierarchy for Hybrid Securities and
Modified Hybrid Hierarchy, June 2006, available at
www?2.standardandpoors.com/spf/pdf/fixedincome/cor
porateratings_2006.pdf; Frrcu RatiNGs, Equity Credit for
Hybrids and Other Capital Securities, Sept. 2006; and A.M.
Best, Equity Credit for Hybrid Securities, Apr. 2005, avail-
able at www.ambest.com/ratings/methodology/
hybridsecurities.pdf.

5. This article provides a brief and general overview
of certain portions of relevant rating agency guidelines.
6. See Roth Steel Tube Co. v. Comm’r, 800 F.2d 625
(6th Cir. 1986), and Nassau Lens Co., Inc. v. Comm’r,
308 F.2d 39 (1962), for a discussion of factors consid-
ered for purposes of determining whether a particular

instrument constitutes debt or equity.

7. See Monon R.R. v. Comm’r, 55 T.C. 345 (1970),
acq. 1973-2 C.B. 3; LR.S. Priv. Ltr. Rul. 199910046
(Nov. 16, 1998).

8. For example, Moody’s will award a hybrid securi-
ty a specified percentage of equity credit based upon
where the equity features of the security fall on
Moody’s debt/equity continuum, which consists of five
categories or baskets, including (i) Basket A (0 percent
equity and 100 percent debt); (i) Basket B (25 percent
equity and 75 percent debt); (iii) Basket C (50 percent
each of equity and debt); (iv) Basket D (75 percent
equity and 25 percent debt); and (v) Basket E (100 per-
cent equity and 0 percent debt). New hybrid securities
that qualify as debt for tax purposes are almost always
classified as Basket C or D instruments.
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